GOVERNMENT OF TAMIL NADUVU
COMMERCIAL TAXES DEPARTMENT
OFFICE OF THE COMMISSIONER OF COMMERCIAL TAXES
EZHILAGAM, CHENNAI- 600 005

PRESENT: Dr. D.JAGANNATHAN 1.A.S,
COMMISSIONER OF STATE TAX

Circular No. 5/2024 Dated : 12.07.2024
(PP6/GST-160/2024)

Sub: Clarification on time limit under Section 16(4) of
TNGST Act, 2017 in respect of RCM supplies
received from unregistered persons -Regarding.

Ref: Circular No. 211/5/2024-GST, dated 26.06.2024,
issued by Government of India, Ministry of Finance,
Department of Revenue, CBIC, GST Policy Wing.
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In the reference cited, the Government of India, Ministry of Finance,
Department of Revenue CBIC, GST Policy Wing, has issued Circular No
211/5/2024-GST, dated 26.06.2024 based on the recommendations of the
GST Council. Hence, following pari-materia circular is issued.

Representations have been received by the GST Council, from trade
and industry seeking clarity on the applicability of time limit specified under
section 16(4) of Tamilnadu Goods & Services Tax Act, 2017 (hereinafter
referred to as the "TNGST Act”) for the purpose of availment of input tax
credit (ITC) by the recipient on the tax paid by him under reverse charge
mechanism (RCM) in respect of supplies received from unregistered
persons. It has been represented that in some cases, where tax is payable
on reverse charge basis by the recipient, such as, where an activity is
performed by the overseas related person for the entity located in India
and no consideration is involved, such an activity may not be considered as
supply of services by the concerned recipient in India and accordingly, no
invoice is issued as well as no tax is paid by the said recipient under RCM
in respect of the same. However, later on, either on their own on the basis
of some clarification issued by the department or on the basis of some court
judgement or on being pointed out by the tax authorities during scrutiny or
audit or otherwise, the said recipient issues the invoice and pays the tax
under RCM, along with interest, and claims input tax credit on such tax
paid.



1.2 It has been represented that some of the field formations are taking
the view that in such cases, the relevant year of the invoice for the purpose
of section 16(4) of TNGST Act is the year in which the said supply was
received and accordingly, the time limit for availment of ITC under section
16(4) of TNGST Act is only upto the September/ November of the following
financial year, i.e. the financial year following the financial year in which
the said services was received. On the other hand, industry has
represented that as the invoice in respect of such supplies received from
unregistered supplier, where tax has to be paid by the recipient on RCM
basis, is to be issued by the recipient as per section 31(3)(f) of TNGST Act,
the relevant year of invoice for the purpose of section 16(4) of TNGST Act
is the financial year in which such invoice has been issued and accordingly,
ITC should be available on the said invoice under section 16(4) of TNGST
Act till the September/ November of the financial year following the
financial year in which such invoice has been issued. Request has been
made to issue clarification in the matter to avoid litigation.

2 The matter has been examined. In order to ensure uniformity in the
implementation of the provisions of the law across the field formations, the
Commissioner, in exercise of powers conferred under section 168 of the
TNGST Act, hereby clarifies the issue as follows.

2.1 As per section 16(2)(a) of TNGST Act, no registered person shall be
entitled to the credit of any input tax in respect of any supply of goods or
services or both to him unless he is in possession of a tax invoice or debit
note issued by a supplier registered under this Act, or such other tax paying
documents as may be prescribed.

2.2 Rule 36(1)(b) of Tamilnadu Goods and Services Tax Rules, 2017
(hereinafter referred to as the TNGST Rules) prescribes that input tax credit
shall be availed by a registered person inter afia on the basis of an invoice
issued in accordance with the provisions of clause (f) of sub-section (3) of
section 31 of TNGST Act, subject to the payment of tax.

2.3 Further, clause (f) of sub-section (3) of section 31 of TNGST Act
provides that a registered person, who is liable to pay tax under sub-section
(3) or sub-section (4) of section 9, shall issue an invoice in respect of goods
or services or both received by him from the supplier who is not registered
on the date of receipt of goods or services or both. Accordingly, where the
supplier is unregistered and recipient is registered, and the recipient is
liable to pay tax on the said supply on RCM basis, the recipient is required
to issue invoice as per section 31(3)(f) of TNGST Act and pay the tax in
cash on the same under RCM,



2.4 Section 16(4) of TNGST Act, as amended vide the Finance Act, 2022,
deals with time limit to avail ITC, and is reproduced below-

“A registered person shall not be entitled to take input tax credit in
respect of any invoice or debit note for supply of goods or services or both
after the thirtieth day of November following the end of financial
year to which such invoice or debit note pertains or furnishing of the
relevant annual return, whichever is earlier.”

Section 16(4) of TNGST Act, before the said amendment vide the
Finance Act, 2022, provided as follows:

"A registered person shall not be entitled to take input tax credit in
respect of any invoice or debit note for supply of goods or services or both
after the due date of furnishing of the return under section 39 for
the month of September following the end of financial year to which
such invoice or debit note pertains or furnishing of the relevant annual
return, whichever is earlier.”

2.5 It can be seen that section 16(4) of TNGST Act links the time limit for
ITC availment with the financial year to which the invoice or debit note
pertains. As discussed in Para 2.3 above, in case of supplies where the
supplier is unregistered and recipient is registered and the tax has to be
paid by the recipient on RCM basis, the recipient is required to issue invoice
in terms of the provisions of section 31(3)(f) of TNGST Act and pay the tax
on the same in cash under RCM. Further, as discussed in Para 2.1 above,
ITC cannot be availed by a registered person in respect of any supply of
goods or services or both received by him, as per the provisions of section
16(2)(a) of TNGST Act, unless he is in possession of a tax invoice or debit
note or such other tax paying documents as may be prescribed.

2.6 A combined reading of the above provisions leads to a conclusion that
as ITC can be availed by the recipient only on the basis of invoice or debit
note or other duty paying document, and as in case of RCM supplies
received by the recipient from unregistered supplier, invoice has to be
issued by the recipient himself, the relevant financial year, to which invoice
pertains, for the purpose of time limit for availment of ITC under section
16(4) of TNGST Act in such cases shall be the financial year of issuance of
such invoice only. In cases, where the recipient issues the said invoice after
the time of supply of the said supply and pays tax accordingly, he will be
required to pay interest on such delayed payment of tax.

2.7 Accordingly, it is clarified that in cases of supplies received from
unregistered suppliers, where tax has to be paid by the recipient under



reverse charge mechanism (RCM) and where invoice is to be issued by the
recipient of the supplies in accordance with section 31(3)(f) of TNGST Act,
the relevant financial year faor calculation of time limit for availment of input
tax credit under the provisions of section 16(4) of TNGST Act will be the
financial year in which the invoice has been issued by the recipient under
section 31(3)(f) of TNGST Act, subject to payment of tax on the said supply
by the recipient and fulfilment of other conditions and restrictions of section
16 and 17 of TNGST Act. In case, the recipient issues the invoice after the
time of supply of the said supply and pays tax accordingly, he will be
required to pay interest on such delayed payment of tax. Further, in cases
of such delayed issuance of invoice by the recipient, he may also be liable
to penal action under the provisions of Section 122 of TNGST Act.

Sd/- D.Jagannathan
Commissioner of State Tax

To
Additional Commissioner and all the Joint Commissioners (Territorial)
All the Head of Assessment Circles in the State

Copy to

1. All the Additional Commissioners in the Office of the CCT, Chennai-5

2. All the Joint Commissioners (Intelligence}

3. Director/Additional Commissioner, Commercial Taxes Staff Training
Institute, Chennai -35.

4, Appeilate Joint Commissioner (GST) Chennai.

5. All the Deputy Commissioners {Territorial and Intelligence)

6. All the Appellate Deputy Commissioner (GST) in the State.

7. The Joint Commissioner (CS), Chennai 35, to upload the same in the
internet website.

8. Stock file / Spare.
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